TAIEX WORKSHOP ON THE USE OF PLEA BARGAINING IN BIH 
SARAJEVO, 15 AND 16 APRIL 2019
DRAFT CONCLUSIONS 

Plea bargaining in Bosnia and Herzegovina does not integrate into a broader criminal policy, and its use seems excessively discretionary in particular when it comes to corruption, organised crime and other serious crime offences.  
The current legal framework does not contain effective safeguards ensuring that the plea bargaining instrument, as used in prosecutor's offices and courts in Bosnia and Herzegovina (BiH) mitigates the risks of potential violation of fundamental human rights.
A mere formalistic review of the agreement, without detailed evaluation of evidence and of all interests involved (victims, injured parties, state) does not comply with a fair judicial process and may have a negative impact on the goals that would be achieved by the agreement. It is therefore necessary to undertake the following actions: 
1. Courts, prosecutor’s offices and defence counsels need to pay special attention to the presented evidence when assessing such agreements.

2. [bookmark: _GoBack]In a short term, and based on an analysis of international and European standards and best practices in the European Union member states in this area, the Standing Committee for Efficiency of Prosecutor's Offices, i.e. the High Judicial and Prosecutorial Council of BiH should issue guidelines in order to initiate a coordinated adoption of mandatory instructions by the Chief Prosecutors. 

3. These instructions, which must be mutually harmonised shall define how to negotiate better the agreements, precise the form and contents of the agreements as well as the way of calculation of the proposed sanctions within legal limits, all with a view of improving the existing mandatory instructions at all four levels in BiH and ensure transparency of plea agreements, notably by documenting all steps in the negotiation process.  

4. Ultimately, the existing legal framework  - the relevant sections of the Criminal Procedure Codes in BiH must be amended in order to improve the conditions regulating the use of plea bargaining (e.g., timeframe for proposing an agreement, abandoning an agreement, timeframe for considering an agreement, the order of the plea agreement hearing, whether the hearing should be public or not, specifying which types of crime are suitable for using the plea bargaining – as already recommended in the 2017 peer review on corruption/organised crime, asset seizure etc.). These amendments must ensure harmonisation between provisions of all four criminal procedure codes in BIH. 

5. In preparing the above guidelines and corresponding instructions, as well as legislative amendments it is necessary to take into account the Resolution 2245 of October 2018 of the Parliamentary Assembly of the Council of Europe, which lays down minimum safeguards for the system of plea agreements in criminal proceedings (see the Annex attached).

6. Systemic training schemes including judges, prosecutors and defence counsels on how to use plea agreements throughout the proceedings in accordance with the above improvements need to be provided by the Centres for Education of Judges and Prosecutors (CESTs). In this regard, the CESTs are invited to cooperate with the ongoing EU -led projects on the matter.

7. An enhanced process of regular monitoring and control of application of the plea bargaining agreements by courts and prosecutor’s offices should be developed by the respective Standing Committees for Efficiency of Courts and Prosecutor’s Offices within the HJPC. This monitoring system shall also comply with the above mentioned improved guidelines/instructions and PACE Resolution (items 8.8 and 8.10).  




